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Reply Ty

Atin Of: DRC-158

U.S. Environmental Protection Agency
Clerk of the Board

Environmental Appeals Board (MC 1103B)
Ariel Rios Building

1200 Pernsylvania Avenye, N.W.
Washinpgton, DC 20460-0001

Ret Wanapa Energy Center
Permit No.; R10PSD-OR-05-01
Appeal No,: PSD 05-06

Dear Clerk of the Board:

It is our understanding that there may be some delays in the.recgipt of maii at the Environmental
Appesals Board (“EAB™) dua to sesarity screening, As such, the V.8, Environmental Protection
Agency Region 10 (“Region 10”) is submitting this response brief via facsimile. The crigina)
and five copies of the response brief and atfached exhibits are alzo being sent to the EAB via
Federal Express. In addition, all parties to this Petition for Review have been served with these
documents. If you have any further questions, pleaso feel free to call,

PTTEA

curiney Hemamoto
Assistant Regional Counszl

Sincerely,

ce:  Ken Thompson, Petitioner

ﬂﬂm'ﬂﬂwﬂlﬂrﬂﬂ}’w
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ENVIRONMENTAL APPRALS BOARD

PSD Pormit No. R10PSD-OR-05-01

)
In the Matier of: ) PSD Appeal No. 05-06
)
WANAPA ENERGY CENTER, ) EPA REGION 10’8
' ) RESPONSE BRIEF
) .
)

L INTRODUCTION

On August 8, 2005, the Director of the Office of Air, Weste and Toxdes for the U.5.
Environmental Proteétion Agency, RﬁginIn 10 {“EFA”]! issued Prevention of Signifi;:ant
Detericration (“PSD™) Permit No. R10PSD-OR-05-01 (“Permit”) to Dismond Wanzpa 1, LP.
(“Diamond”) for the Wanapa Energy Center (“Proposed Project™). See EPA Exhibit (“EPA
Ex.”} F-1. Ken Thompson (“Petitioner™) filed o Petition for Review (“Petition™) of this Permit
with the Envirenmental Appeals Board (“EAB") on September 9, 2005. For the rEAsons
discussed below, the EAB should dgn:f review of the Petition.

II.  FACTUAL AND PROCEDURAL BACKGROUND

In ianuary 2003, Diamond submittzd to EFA an application to construet samd operate the

Proposed Project. See EPA Ex. A—IS; EPA Ex, B-2 at p. 66, Diamond submitted a reyised PSD

17 8. Envirenmental Protectio
EPA REGION 10'S RESPONSE BRIEF - 1 1200 Binth Avornns Agoncy

PSD Appeal No. 05-06 Beattle, Washinaton 08101
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permit application in August 2003, See EPA Ex. A-23; EPA Ex. B-2 atp. 8. The permit

! PAD Appeal No, 05-06

application was deemed complets on August 27, 2003, EPA Ex. A-24,

The Proposed Project is a greenfield combined cyele gas/stearn furbina electric
generating fani.lity that will b located approximately throe miles enst of Umatilla, Orepon and
five miles north of Hermiston, Oregon on land that is held in tmst by the U.8, Government for
the benefit of the Confederated Tribes of the Umatilla Indian Reservation, EPA Fx. B-2 at p. §.
The Preposed Project will incorporate two power blocks that will each consist of two F-
technology combustion turkines, two hoat recovery stas;m generators equipped with duct bumers,
and one steam turbine with assaciated plant equipment. %2 at p. 6. The Proposed Project would
eombust only natural gas. Jd

The PSD provisions of the Clean Air Act require any person planning the construction or
major modification of a major emitting facility in an attainment or unclassifiable area to obtain a
PSD permit. Sze 42 U.S.C. § 7475(a)( 1.! A PSD permit cannot be issued unless the applicant
demonslrates comypliance with the PSD regulations in 40 C.R.R. § 52.21. See 42 UL.8.C. § 7475;
40 C.F.R. § 52.21. To make such a demonstration, the applicant must perform an analysis of the
air quality impacts of the proposed construction praject and demonstrate that the new facility will
oot cause or contribute to an exceedance of any applicable NAAQS or air ﬁuality increment. Id,
If a facility emits 4" sipnificant quantity” of a pollutant, the applicant must demonstrate that the
tacility will pomply with emissions limitations that reflect application of the bast available
control technology (“BACT").? See 40 C.F.R, { 52.21()).

*An urea is designated as being in attainment with 4 spenific National Ambient Air Quality Standard "NAAQS™
if the poilutant concentration In the ambient alr within the area meets the lyimits specified in the WAAQS. 42 US.CL
§ TN A(1XA). Unclassifiable areas are those areas that cannot be classified on the basis of available information
a5 meeting WAAQS. 14

* BACT ls defined as “an emission limitation based on the maximum degree of redugtion of cach pollutant subject
te regulation ... emitted fram or which results rom eny major emitting facllity ... 42 U.S.C § 747903): 40 CF R
§ 52.21(bX 12 '

, 1.5, Bovirenmental Pratection Agenay
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Typically, state or local permitting authorities implement the PSD program. See 40
CF.R. §52.21{a)(1). Although EPA has approved Orsgon’s PSD program, facilities located on
tribal land must obtain PSD parmits from EPA, Thus, EPA is the entity that issued the Permit to
Diamand for the Proposed Project.

On November 21, 2004, BPA issued the draft PSI) permit for public review and
comment. EPA IEx. B-3. The public comment perfod was extended once at the request of the
Umatilla County Board of Commissioners; thus, the public comment period ended on Janvary
19, 3005. EPA Ex. B-8 and B-10. EPA held a hearing on the draft PSD parmit 6n Janmary 3,
2005. EPA Ex. C-21. After reviewing the comments made during the public comment period,
on Anpust 8, 2005, EPA issued the Penmit and a Response to Comments document. EPA Ex. F-
1 and F-2. Petitioner filed his Petition on September 9, 2003, |

IIT. STANDARD OF REVIEW

Pursuant to 40 C.E.R. § 124.19(a), the EAB will not ordinarily review 2 permit decision
“nnless the decision is based on either a clearly erroneous finding of fact or conclusion of law, or
involves an important matter of policy or exercise of discretion that warrants review.” Inre
Campe Londfill Project, NSR Appeal No. 02-01, slip op. at 5 (EAB, lan. 14, 2003); see also In
re Knauf Fiber Glass, GmbH, 8 EAD. 121, 126 (BAR 1999); 40 C.F.R. § 124.19. The
preamble to 40 C.FLR. § 124.19 states that the “power of review sheuld be only sparingly
exercised, [and] most permit conditions should be Gnally determined at the Regional level.” 43
Fed. Reg. 33,290, 53,412 (May 19, 1980).

The petitioner has the burden to demonstrate that there is clear zrror or an important
policy consideration that warrants that the permit condition should be reviewed. See Jn re BP
Cherry Point, 12 EA.D. -, slip op. at p.11-12 (EAB, Jung 21, 2005); Jn re Three Mountain
Power, LLC, 10 E.AD. 39, 47 (BAB 2001); It 7e Stecl Dynamics, Ine., 9 E.A.D. 740, 743 (EAB .

2001), Itis not encugh that the petitioner merely repeat the objections that it made during the

' .2, Buviro: tal Protecti
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comment period. Iné}ead, the petitioner must “both state the objections to the permit that are
being reised for review and ... explain why the penmit decision maker’s pm;fiuus TeSponse to
those decisions ... i8 clearly erroneons or atherwiss Warrants review.” Jn re Kawathae
Cogeneration Project, 7 B.A.D, 107, 114 (EAB 1997); see also In re BP Cherry Point, 12
E.AD. -, slip op. at p.11-12 (EAB, June 21, 2005). Although the EAB will construe petitions
filed by persons unrepresented by legal counsel broadly, the EAB expects such petitions “to
providelsuﬂ"lﬂimt specificity such that the [EAB] can ascertain what issue is being raised (and]
expeots the petition 1o articulate some supportable reason as to why the permitiing antherity
erred or why review ig otherwise warranted.” Jir re Knayf Fiber Glass, GmbH, 8 E.AD. at 127,

Furthermore, issues and arguments raised h}; a petitioner that are not raised duripg the
public comtnent period will not be considered preserved for review without a demonstration that
they were not reasonably aseertainable at the tiv.e. See Inre BP Cherry Polnt, 12 EAD. —, slip
ap. at p.14-15 (EAB, June 21, 2005); Jn re AES Puerto Rico, L P, 8 E.AD. 324, 335 (EAB
1999); In re Masonite Corp., 5 B.AD. 55, 585 (EAB 1994); In re SEI Birciwood, fnc., 5 EAD,
25,20 (EAB 1994); see alse 40 C.F.R. §§ 124.13 and 124.19(a) (*Petitioners must demonstrate
that any issues raised [on review] were raised during the public comment period ... to the extent
required by these requirements,”). Issues must be raised duﬁng the public ‘camment period ta
“gnsure that the permit issuer has anh opportinity to adjust its permit decision or to provide an
explanafion of why no adjustment is necessary.” Ji re AES Puerto Rico, I.P., 8 B.AD, at 335;
see also In re BP Cherry Point, 12 E.A.D. --, slip op. at 14-15 (EAB, June 21, 2003). If an issue
was not properly preserved for review, the EAB will generally deny review of the issue, Id

V. ARGUMENT

Pefitioner taises nine main issues on appeal: (1) EPA failed to address the luman health

and environmental effects to “majority and minority populations;” (2) EPA has unfairly and

improperly treeted emissions from non-road diesel engines differently than emissions from the

U.8. Environmental P
EPA REGION 10°3 RESPONSE BRIEF - 4 T ey roeation Agency |

FED -I"LPPW'II No. 05-06 [T R | I TP o 1L T k|




QCT-17-2005 MOW 02:01 P FAX NOC.

11
12
13
14
15
16
17
18
19
20
2]
2
23

25

-and; (9 EPA failed to include penuit ¢ondition.. for non-road diesel engines that wiil be used

Proposed Praject; (3) EPA failed 1o conduct a commulative impaets enalysis; (4) EPA improperly
used emission reductionsg in nun_-ma;d dizsel enpgines to offset amigsions from the Proposed
Project; (5} EPA erred in using metecrological data from Walla Walla and Spokane; (6) EPA
should have treated the airshed around the Proposad Project the same as a Class I or Class 1T
wilderness or scenic area; {7) EPA did not consider a Bonnaville Power Administration (“BPA™)
map that shows air quality impacts from 2l |:|Inwer plants in the arca Efruunc'l the Proposed Project;

(8) EPA erred in establishing the Permit’s volatile organic compound ("VOC™) emissions limit;

during consiruction of the Proposed Project. Petitioner has failed to dernonstrate clear error in a
finding of Fact or conclusion of law and has failed fo raise any important policy considerations,
Moreover, some of the issues raised by Petitioner were not raised during the public comment

period, and thus, were not preserved for review. Therefare, the EAB should disiniss the Petition,
A, EFA Did Addross The Humnan Health and Epvironmeytal Effects To Both

L and Mipority Popmiations® etermining Whethey To Iss

. Permit.

Fact #1 in the Permit states that the Proposed Project:

will be located in the vicluity of minerity populations, and EPA is respensible for
addressing environmental justice within these communities pursuant to Executive
Order 12898, EPA is required to identify and address disproportionately high and
adverse human health and environmental effects, if any, on minority populations
due to this PSD permit approval.

EPA Ex. F-1 at Fact #1. Petitioner argues that Fagt #1 provides evidence that EPA failed to
address the luman health and environmental effects of the Proposed Project to both “majlnrity
and minority populations.” Petition at p. 1. Petitioner requests that th‘a EAB require EPA to treat
all individuals the same.

¥irst, dﬁ:riug the public comment peripd, veither Petitioner nor any other corrnenter

arpued that EPA gave preferential treatment to minority populations when it analyzed the himan

EPA REGTON 10°S RESPONSE BRIGF « 5 U.8. E““{“ﬂ“ffv::fﬂ“ Agency

PSP Appeal Mo. D5-06 Senttle, Wealington 98101
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health and environmental effects of the Proposed Project. See EPA Ex. C-1 to C-21. Further,
Petitioner failed to explain why this issue was not reasonably ascertainable during the public
comment f.lrariﬂd. See Petitien at p. 1. As such, this argement was not preserved for review.

Moreover, even if this issue wers revie, ah]e;, Petitioner miseonstruss the statements set
forth in Fact #1. Executive Order 12898 wes issued to address environmental justice concemns
associated with federal agency actions, See EPA Ex. A-1. The Executive Order divects federal
agencies, including EPA, 1o identify and address dispropurlinnaiely high and adverse human
health or enviranmental effeets of regulatory programs, policies, and activities on minority
populations and low-iticome populations. fd at Sectier: 1-101. As sucly, in issuing PSD permits,
such as the current Permit, EPA is to consider environmental justice issues on a case-by-case
basis. See EPA Ex. A2 atp. 11,

In the Tlachnical Support Dacument (“TSD™), EPA discussed how ii addressed the
environmental justice provision during the permitting process for the Proposed Project.
Specifically, the TSI} explained that the Proposed Project;

is being constructed pear high minorily and low-income populations.... EPA

conducted a series of meetings ... to educate the public with respect to [the

Proposed Project] and EPA’s review of the air quality impacts. No

envirorunental justice issues were raised by the public. EPA seeks further input

to determing if Jthe Proposed Praject] will have & disproportionately high or

adverse human health or envirermental impact on minority or low-income
populations in the area sturrounding the facility.

EPA Ex. B-2 at p. 64-65. To show that EPA fulfilled its environmental justice obligation, EPA,
included Fact #1 in the Permit. Seze EPA Ex. F-1 at Fact #1.

Furthermiore, during the permitting process, EPA analyzed the human health and
environmental effects of the Proposed Project on the peneral public which ineludes both
“minority and majority” populations. See IPA Bx, F-2 at p. 13-16. As discussed in the
Response to Comments, the analysis coneloded that the Proposed Project will not have an

I.E. Enviro tal Protectio
EFA RECHON 1¢°8 RESPONSE BRIEF - " 12135[';“;1';111 A:muﬁ Aoy

FSD Appeal No, 05.06 Beattla, Washington 98101
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adverse impact upon public health, Id Petitioner has misconstrued the staternents in Fact #1 mﬁl
has failed to show that Fact #1 i3 clerrly erroneous or otherwise warrants review. Therefors, the.

EAB should deny review of this issue.

Although it is difficult to determine Petltioner's precise arpument, Petitioner appears to

be saying that EVA fallad to treat emissions ﬁ'mg the Proposed Project the same as emissions
from non-road diesel engines. See Petition at p. 3-7. Specifically, Petitioner states that “[a]s
long as the [Proposed Projeet] is in an EPA air quality attainment area and the individual facility
does not cxceed ... NAAQs, then [] EPA and applicants can conclude that there are no
significant human, crop, or animal impacts,” Ja at p. 3. Petitioner appears o be arguing that it
is improper and wafhir for BPA to make this determination when EPA has found that emissions
from non-road diesel engines cause human health impacts. Essentially, Petitioner believes that
EPA should weat stationary sources, such as the Proposed Project. the same as meobile SOULCES,
such as non-road diesel engines,

First, Petitioner made this identical arpument during the public comment period. See
EPA Ex. C-) at p. 5:14, In In re Kawaihae Cogeneration Project, 7 E.AD, 107 (EAB 1997), thq
EAB explained that it is not enough that the petitioner merely repeat the objections made during
the public comment period. Instead, the Petitioner must “both state the objections to the penmit

.. and .., explain why the permit decision maker’s previous response to those decisions ... is

clearly erroneons or otherwise warrants review,” Id at 114. Petitioner has merely repeated the
objections he made during the public comment period without explaining why EPA’s response
was clearly erroneous or otherwise watranis review,

In fact, in the Response to Comments, EPA explained:

The CAA [Clean Afr Act] regulates stationary sources [such as the Proposed
Project] and mobile sources [such as nonvoad diesel engines)] differently, and

EPA REGION 10'$ RESPONSE BRIEF - 7 : U-8. E“"'l‘ “;gg‘g‘;’fggﬁi‘“ Ageney

PED Appeal No. 03-06 Seattde, Washindton OR1MN
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diessl enginﬁ rule, this permit appeal is not the appropriate fovum, See In re Tondu Encrgy

W oae ~ o b Bk W W

EPA is required to follow the PSD permitting process for [thé Proposed Project]
under the CAA.

]

EPA PBx, F-2 atp. 26. Moreover, EPA included a lenpthy discussion concerning the analysis o
hurnan health impacts undertaken during the permitting process. fd atp. 13-16,
Turthermore, to the extent that Petitioner is challenging the NAAQS or the non-road

Company, 9 E.AD. 710, 713 (EAB 2001).
In sum, Petitioner has failed to show that EPA’s permit decision was based on a clearly

erroneons finding of fact or conclusion of law or otherwise warrants review, Therefore, the EAB
should deny review of this issue.

Tysis Before Issuing the Permit.

Petitioner appears to he arguing that the ambient air quality impact analysis failed 1o take
into account all stationary and mobile sources and, therefore, that EPA ha:i failed to conduct a
complete curmulative impact analysis. See Petition at p, 2, 78
| First, Petitioner made this exact argument during the public comment period. See EPA
Bx, C-1 at 5-6; see also EPA Ex. C-9 (comment submitted by the Oregon Wheat Growers
League). Petittoner has merely repeated the objeetion he made during the public comment
period without explaining why EPA’s response was clearly erroneous or otherwise warrants
TEVIEW. J

Moreover, EPA did conduet the required cumnlative impacts analysis that took into
considerztion both stationary and mobile sources. The TSI) containg a lengthy discussion that
explaing how the ambient air quality impact analvsis was conducted, including a discussion of
both stationary and mobile sources. See EPA Ex, B-2 at p. 39. In response to this comment, -
EPA explained:

40 C.F.I. § 52.21(m} states that an ambient air gquality [impac(] analysis

TAAQIA] is required for each air pollutant emitted in excess of EPA's sipnificant
EPA REGION 10°S RESPONSE BRIEF - 8 U H“ﬁmg‘bﬂﬂ:ﬁlﬂ Ageney
PED Appoal No. 05-06 Seattlo, Wﬂihﬁln‘tm 98101 - J
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emission rate threshalds, ... In this case, an AAQIA is required for carbon
monaxide (CO), nitrogen dioxide (NO3), O3 [ozone], PMy, and sulfur diexide
(809)... Ifitis determined that emissions from the new source will not have a
sighificant Impact, no further analysis is required....

The AAQIA indicated that only NO, and PM14 exceeded their respective
sipnificant impaet levels. See TSD at p. 43, Tabie 5-6. Therefore, a curnulative,
or second part, full AAQLA was performed for these two air pollutants to
determine compliance with NAAQS and Class II area air quality increments.
Subsection 5,2.6 of the T8D provided a description of the nearby point source
srnissions inventory development. Mobile source emissions were detennined to
be insignificant and were assumed to be included in the measured background
concentrations as weil as fugitive dust emission and agricultural activities....

Tn sum, EPA has sdequately accounted for all sources contributing to air pellution
in the AAQIA. Purther, the AAQIA properly contained a cumulative impacts
analysis as required under the CAA and implementing regulations....

EPA Bx. F-2 at p, 12-13. Petiticner has failed 1o explain how EPA's response or permitting

decigion was clearly erroneous or atherwise warrants review. Thus, the FAB should deny revieuj

of thig idsue.
D, EPA [lss Not Used Anp “
erynit.

Petitioner appears to contend that by restricting emissions from non-road diesel engines
by promulgating the Non-Road Diesel Engine Rule, 62 Fed. Reg. 38958 (June 29, 2004), EPA
created an “emissions offset” whereby the reduction in emissions from non-road diesel engines iJ
used to allow greater emissions from electric generating facilities, such as the Proposcd Project.
See Petition at p. 9-11. Atthe heart of Petitioner’s argument is the contention that EPA ig
unfairly imposing stricter regulations on non-road diesel engines than electric generating
facilities. |

As explained in the Response to Comments, the Clean Air Act regulates stationary
sources and mobile sources differently. See EPA Ex. F-2 at p. 26. For stationary somrces, such
gs the Proposed Praject, EPA ig required to follow the PSD permitting process. /&4 EPA cammnt
change the way that stationary sources and mobile sources are treated under the Clean Air Act;

EPA REGION 10°S RESPONSE BRIEF - 9 US. E"“izﬂﬂ'“é‘.hlﬂimvz“::““ Agency

PSD Appeal No. 0508 Sontile, Washi 08101
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only Congress has the abflity to chalnge these statntory requirements. Furthermore, to tha extent
that Petitioner s attempting to challenge the Non-Road Diesel Engine Rule, this permit appeal is
not the proper forum for such & challenge, See In re Tondu Energy Campany, 9 E.AD. 710,715
(EAB 2001).

Although Petitioner argues that EPA has used an “emissions offset” to permit the
Proposed Project, Petitioner has not provided any evidence that there hes been a reduction in
non-road diesel engine emissions in the area around the Proposed Project. Further, even if there
has baen s decrease in emissions from non-road diese? engines, EPA did pot take intoe account
any emission decreases or eredits. $ee EPA Ex. B-Z atp. 35 {*Tt should be noted that increment
expansion (omizsion decreases) were not included in the gnalysis”}; EPAEx. F-2atp. 13 (*It
should be pointed out that concenirations predicted for the air guality increment analysis are
conservative (bias towards over prediction) becanse allowable emission rates (rather than actual
emisgions increases from the baseline) were modeled and emisgion decreases or credits were not
considered.™). Therefore, even if an “emissions offset” was created as a result of the Non-Road
Diese! Engine Rule, BPA did not use this “offset” to allow greater emissions from the Proposed
Project. |

In sum, Petitioner has fafled to show how EPA’s actions were clearly eﬁuncuus or
otherwise warran! review; thus, the EAB should deny review of this issue,

E.  EPA Did Not Err In Using The Meteorg]ogical Data Er
Enukgne.

Petitioner next argues that EPA erred in using the metsorological date from Walla Walla,

Washington and Spokane, Washington beeause this data is not representative of weather
condition in the area of the Proposed Project. See Petitionatp, 11, 14.

In responge to this same argument made daring the public comment period, EPA
provided a lengthy discussion conceming the use of the metearological data from Walla Walla

1.8, Envi tal Proteclion
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and Spokane. Seg BPA Ex. F-2 at p. 10-11. This long discussion concludes by stating that

“based on ite technical expertise and best prefessional judgmant, EPA has determined that the
metcurnlugiual data from ... Walla Walla and Spokane is adequately repregentative of the pmjec\r
location." Jd. at p. 11. Patilioner hag failed to explain why this discussion and conelusion in the
Response to Comments are clearly erroneous or otherwisc warrants review., Therefore, the RAB

should deny review of this issue.

F. EPA Has Properly Evalnated The Area As A Class T Area For Porpoges of PSD
Permithng.

Petitioner contends that EPA should treat the impact area of the Proposed Project ag if'it

were o Class I or 1 wilderness or scenic area. See Petition atp. 11, In Petitioner’s view, EPA’s
failura to accord the area such treatment, atlows Umaﬁlla County’s airshed to be used as an "“air
pollutant dumping airshed.” Zd.

Petitioner made this exact argument during the public comment peried, See EPA Bx. C-1
at p. 13, Inresponse to this comment, EPA explained:

The area around [the Proposed Project), like moat other areas within the United
States, is classified as a Class IT area. FPA has reviewed [the Proposed Project’s]
impacts upon the surrolnding area consistent with PSD requirements for Class II
areas.

EPA Ex. F-2 at p, 28-29, Instead of explaining why EPA’s response or permitting decision are
elearly erronsous or otherwise warrent review, Petitioner has merely reitarated the same
argument he made during the public comment period. |

Even if Petitioner had demonstrated that EPA’s response or permitting dscision were
clearly erroneaus or otherwige warran! review, this argument would fail, EPA does not have the
suthority to treal the area of the Proposed Project as a Class T area. Further, contrary to
Petitioner's statement, the area of the Proposed Project is classified as a Class Il area, 40 C.F.R.

§ 52.21{e} stales:

U.B. Environmental Proteclion Agency

BPA REGION 10°S RESPONSE BRIEF ~ 11
. 1200 Sixth Avenue
| PSD AppealtNo. 05-06 Boattlo, Washington 95101
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(1) All of the following areas which were in existence on Augnst 7, 1977 shall be
Class I areas and may not be redesignated: (i) International parks, {ii) National
wilderness areas which exceed 5,000 acres in size, (i1i) National memorial parks
which exceed 5,000 acres in size, and {iv) National parks which exceed 6,000
acres in size.

(2) Areas which were redesignated as Class T under regulations proroul gated
before August 7, 1977, shall remain Class I, but may be redesignated as provided
in this section.

(3) Any ofher area, unless otherwise specified in the legislation creating such an
ares, 15 initially designated Class JI.

40 C.F.R. § 52.21(g). The only designated Class I areas in Oregon arz M. Hond Wildemess,
Eagle Cap Wildemegs, Hells Canyon Wildemess, Mt. Jefferson Wilderness, Mt. Wasghington
Wilderness, Three Sisters Wildemess, Strawberry Mountain Wildemess, Diamond Peak
Wilderness, Crater Lake National Park, Kaiminpsis Wildernags, Mountain Lake Wilderness, and
Goarhart Mountain Wilderness., See 43 C.F.R. § 81.425. As such, Umatilla County is a Class [T
area for purposes of the PSD permifting process.

Petitioner has failed to provide any evidence or explanation as to why EPA’s actions werg
slearly ermonecus or otherwise warrant review. Therefore, the EAB should deny review of this

issug.

Permitting Progess.

Petitioner contends that he discovered a BPA map that shows there will be significant

curoulative air quality impacts in the area of the Proposed Projest. According to Petitioner, EPA
fatled to consider this map during the PSD permitting process. See Petition at p. 11-12.
Petitioner appears to argue that this map would have changed EPA’s permitting decision,

First, Petitioner failed to raise this issue during the public comment period and has failed
to explain why this argument was not reasonably ascertalnable during the comment period. Ses

BPA Ex. C-1. In fact, the BPA document that contains the map was part of the administrative
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record that was available for public review during the public comment pexiod. EPA Ex. A-3,
Thus, Petitioner failed to preserve this issue for review.

Moreover, aven if Petitioner had preserved this issue for review, Petitioner has failed to
explain how it would affect EPA’s permitting decision and why that permitting decision was
clearly erronecus or atherwise warrants review. BPA prepared the map as part of a siidy to
determine downwind impacts of any proposed natural gas-fired power plant, including the
Proposed Project. See EPA Ex. A-3. The BPA study looked at two scenarios: (1) a scenario
where 45 natural gas-fired power plants would be constructed and operated and (2) a seenario
whers 28 natural gas-fired power plants would he construeted and operated shmultaneonsly. /d
at p. 1. Qnly sbout half of the power plants have been permitted and many of these permits have
expired. Further, the majorily of the power plants have not even been constructed. As such, the
BPA study overestimates current fmpacts from existing power plants and does not provide
evidence that the cumulative rmpacts from the Propesed Project together with exisiing stationary
sources would cause an exceedance of the NAAQS. Moreover, it shonld be noted that the BPA
study congcludes that NAAQS will not be exceeded, even if all the propossd natural-gas-fired
power plants were construcied 2nd uperﬁtcd alongside the exiting plants. 4 at p. 4. Therefore,
Petitioner has failed to provide evidence that shows why EPA’s permitting decision was clearly

grroneous or otherwise warrants review and the EARB should deny review of fhis issne.

H. Petitioner Hag Failed to_Establish thai Ihg Yolatile Orpanic Compound Ewmigsiong
Limit in the Perptif is Clearly Errongons or Otherwise Warrants Bmgﬂ

Petiticner argues thal the Proposed Project will niot be able to operate with a mlatile

organic componnd (“VOC”) emissions limit of 99 tons per year (*tpy™). Spacifically, Petitioner
has included a calculation in his Petition that indicates that if the Proposed Project were to
operaie 365 days.a year, then VOC emissions would squal approximately 345 tpy, See Petition

at p. 12, According to Petitioner, “what competent business is going to spend $300 millicn en 2
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carbon based [} power plant and only operate the faeility for 28.6% of the year?™ Petition at p.

13.

First, this arpument was never raised duylng the public comment period by either the
Petitioner or any other individual who participated in the public comment period, See EPA Ex.
C-1 ta C-21. Petitioner has failed to explain ﬁh}r this issue was not reasonably ascertainable
during the public comment peried. See Petition at p. 12-13. As such, this arpument was not
preserved for review,

Fuorther, Finding #3 in the Pennit states:

Diamond has requested that EPA limit [the Proposed Project’s] anmual VOC
emissions to less than 100 tpy, thereby sxempting [the Propoesed Project] from the
raquirement to conduct ambient O3 monitoring. Without the requested limit, [the
Proposed Project’s} potential to emit VOC is 345 tpy assuming each CT and DB
[combustion turbine and duct burner] is operated at maximum firing rate for each
hour of the year, ,

EPA Ex. F-1 at Finding #3. Thus, EPA was aware that the Proposed Project had the patential ta
emit 345 tpy of VOC. Diamond, however, requested that EPA limit VOC emissions to loss thar
100 tpy. Jd Accordingly, EPA established a VOC limit of 99 tpy.* 74 at Condition 15.1,

The amount of time thai the Proposed Project remains in operation per year i a business
decision that will he made by Diamond, not a permirling decision made by EPA. If the Proposad
ijm-l exceeds this amission limit, then Diamond will be in viclation of 2 condition of the

Permit and may be subject ta an enforcement action.

* Although the Permit does not explicitly restrict the Froposed Praject from operating 365 days per vear, Condition
15.2 of the Permit requires the Propoged Project to demonsirate compliance with the VOC emissions limit by
calculating simissions using the emisslons factors set forth in Conditlon (5.3, Alematively, the company cowld
prapose ditferent amisdions fhitors to EPA for approva! after conducting specified stack testing pursuant o
Condition 15.4. Se¢ EPA Ex. F-1 at Condition 15. Thus, using best professional judgment, BPA determined that a
limit or the hours of operation was not required to be lucluded in the Permii. 1t shauld be noted that the emisslons
factors alenp with Condlrion 15 were never commented on diving the public comment period.
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Tn sum, Petitioner has failed o explein why BEPA’s decision to establish a VOO limit of
99 tpy was clearly erroneous or otherwise warrants tevisw, Thus, the EAB should deny review

of this issue.

I.  EDA Cagyot Iuclpde Condi imj
In The PSD Peprpit For The Faeilify.

Petitioner contends that EPA should impose conditions in the Permit on non-road diesel

engine vehicles used during construction of the Proposed Project, See Petition st p. 13, 15.

This arpument was never raised during the public comment period by either the Petitionen
or any other individual who participated in the public comment process. See EPA Bx. C-1to
{.21. Petiticner has failed to explain why this 1ssue was not reasonably ascertainable during the
public comment period, See Pefition at p. 13, 13, As such, this argument was not preserved for
review and the EAB should deny review of this issue.

Meorcover, even if Petitioner had preserved this argument for review, Patitioner’s
argomen fails. Unider the PSD penunitting program, any person planning the cnnshﬁcﬁnn of any
major smitiing facility is required 1o apply for and receive a PSD permit before beginning
construction. See 42 U.8.C. § 7475{a)(1). A “major emitting facility™ is defined as “any of the
following stationary sources....” 42 U.8.C, § 7479(1). The Clean Air Act defines “stationary
source” as “any source of an air pollntant except those emissions resulting directly from ... a
non-road engine or non-road vehicls,” 42 11.5.C. § 7602(z). Thus, the Clean Air Act expressly
excludes emissions from non-road engrines and non-road vehicles from regulation withinla PSD
permit, See Inre: Cardinal FG Company, PSD Appeat No. 04-04, slip op, at 24 (EAR March
22, 20605). As such, EPA could not impose conditions in the Permit on non-road diesel engine

vehicles that will be used diring construetion of the Proposed Project.
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1 In addition, the Environmental Impact Statement (*EIS™) prepared by the Burean of
2 || Indian Affairs (“BIA™) contained a lengthy diseussion on emissions from construction e:quipmen%
3 ||at tha Proposed Project. The EIS states;

Construction emissions include exhanst from diasel engmes The total emisgions
from this eqmpmcni is expected to be very small in campansnn to the total
vehicular traffic in the region. To redurg combustion emissions, idling of
construstion equipment would be minimized (shut off when not operating) and
engine tung-ups would be required for any equipment that is maintained on site
for more than 60 days.

BEPA Ex. G-2 at 3.5~15. Thus, even though EPA does not have the autherity te include
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conditions on non-road diese! engines in the Permit, contrary to Petitioner’s belief, conditions

kL=

10 ||have been placed on non-road diesel engines thar will be used during construction of the

11 ||Propased Project. |

12 In Fum, Petitioner has fatled 1o explain why EPA’s permitting decision was clearly

{3 [\erroneons or otherwise warrants review. As such, the EAB shnuid deny review of this issus.

" V.  CONCLUSION

s Pefitioner has failed fo demonstrate that EPA committed clear error and has failed to raise
1§ |(any important policy considerations on any ¢. the grounds raised in the Petition for Review,

17 ||Moreover, some of the issuf:s' that Petitioner has raised were not preserved for review,

14 || Acsordingly, for thé foregoing reasons, EPA respectfully requasts the EAB to deny the Petition

19 for Review.

2o [DATED:  Octaber 17, 2005 © Rospectfully submitted,
21 -
2 Courtney Hamamoto
Assistant Regional Counsel
23 : EPA Region 10
: 1200 Sixth Avenug, ORC-158
24 Seattle, WA 98101
Tel: 206-553-1477
23 Fax: 206-553-0163
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